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PROCEEDINGS

JUDGE CHACHKIN: On the record.

Mr. Eisen, who is going to conduct redirect
examination?

MR. EISEN: Ms. Polivy.

JUDGE CHACHKIN: Ms. Polivy.

And leading questions should be avoided since this
is redirect examination.

MS. POLIVY: Yes, sir.

JUDGE CHACHKIN: All right, we are ready to
proceed.

MR. CCLE: Excuse me, Your Honor, as two
preliminary matters just to clean our matters.

The ccurt reporter yesterday advises we are one
copy shy of Press Exhibit No. 17. We have given him a clean
copy of that th s morning.

Also, during yesterday’s session we withdrew the
originally tendered Press No. 18, redacted or reformed it to
delete much of =he attached material, and have provided the
reporter, Your dJonor, and the other parties of the reformed
Press No. 18 this morning.

So those pieces of housekeeping, I think, are
taken care of this morning.

JUDGF CHACHKIN: All right.

MR. (OLE:
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JUDGE CFACHKIN: And I believe Press 18 has been
received as reformed. So it’s just a matter of
redistributing.

JUDGE CHACHKIN: Just to make it clear on the
record, counsel i3 correct, Pressgs Exhibit 18 as reformed is
received.

MR. COLE: Thank you, Your Honor.

(The document referred to,
having been previously marked
for identification as Press
Exhibit No. 18, was received
into evidence as a reformed

document. )

JUDGE CHACHKIN: And what happened with 17°?

MR. COLE: There was just -- that had nothing to
do with whether or not it was admissible. It’s just we were
one copy shy, and the court reporter had asked us to provide
an extra clean copy to him. His second copy had been used,
I think, by trial staff. So we have taken care of that and
the record shoiald be complete at this point.

JUDCE CHACHKIN: All right. Go ahead, Ms. Polivy.

REDIRECT EXAMINATION

BY MS. POLIVY:

Q Mr. Rey, the Rainbow lease which is in this -- the

Heritage Reporting Corporation
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exhibit is Rainbow Exhibit 6, that was signed in 1986.
Did Ra:nbow pay rent that entire time?
MR. COLLE: Objection. Outside the scope.
MS. POI,IVY: He was questioned about the lease,
Your Honor. We «dre entitled to --
JUDGE (CHACHKIN: Well, I will permit the question.
THE WIT'NESS: It paid rent since I believe it was
October of ’'86, began paying rent in October ’86.
BY MS. POLIVY:
Q How mu-h rent did it pay between ‘86 and ’93,
round figures?
A Approximately a half a million dollars.
Q At the time you entered into that lease you had
not yet been awarded a construction permit.
Why dil you undertake such a significant cost
before you had iiitial authorization?
A At the time the landlord represented that they had
only two television antenna slots available; one about 1500
feet and one aboit 1400 feet. They also represented that
they were negotiiting with other people, and that it was
first come, firs:c serve. And if I wanted the 1500 feet
slot, I had bettz2r hurry up and sign the lease.
Q Was that representation later made a part of the
lawsuit against 3uy Gannett?
A Yes, 1z was.
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MS. POLIVY: Your Honor, I am handing the court
reporter two cop:es of a document entitled "Amended
Complaint for Damages and Injunctive Relief." It consists
of 20 pages. I will bring to the party’s attention that
Exhibit 2 that’s attached to that document is the lease
itself. We have duplicated only the first page of the lease
because it’s already in evidence as Rainbow Exhibit 6.
JUDGE ''HACHKIN: And this is Rainbow Exhibit 9°?
MS. PO .IVY: This will be Rainbow Exhibit 9, Your
Honor. I ask that it be identified.
JUDGE THACHKIN: The documenﬁ described is marked
for identificatio»n as Rainbow Exhibit 9.
(The document referred to was
marked for identification as
Rainbow Exhibit No. 9.)
MS. POLIVY: Your Honor, I am now handing to the
court reporter two copies of a two-page document entitled

"Order on Status Conference in the Rey v Gannett" case in

Florida.

And I ask that that be marked as Rainbow Exhibit
No. 10.

JUDGE CZHACHKIN: The document described will be so
marked.

Heritage Reporting Corporation
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(The document referred to was
marked for identification as
Rainbow Exhibit No. 10.)

MS. POLIVY: I would bring to the Court’s
attention that number one in the order on status conference
refers to the morion to amend complaint, which I have
identified as Ra nbow Exhibit 9. That’s the only purpose
for which I am o’fering it, is that it shows the complaint
wag amended.

I do not have at this time a certified copy of the
amended complain:. If the parties so wish, we will be glad
to secure one, and replace it.

BY MS. POLIVY:

Q Mr. Res, would you turn to page -- the pages are
numbered for the exhibit at the top of the page.

MR. CO.LE: Excuse me, Your Honor. Before we
proceed with the examination of the exhibit, I would like to
raise a question. The numbered page 17 in this exhibit
appears to be a letter on Guy Gannett Publishing Company
stationery from Tames Baker to Joseph Rey dated July 9,
1991.

And while I have not had an opportunity right now
to double check, it appears to me to be the letter to which
Mr. Rey was responding in one of the documents which was
produced on the iday of document -- of exhibit exchange,

Haritage Reporting Corporation
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which we were advised by counsel for Rainbow was not
available to theri as of direct case exchange.

And I am curious as to why it is being produced
now in an exhibit if it was not previously available to
them, and it appears to have been attached to a document
that they had in their files?

MS. POLIVY: Your Honor, we were unaware of the
document and tha' it was attached.

MR. COLE: Well, Your Honor --

MS. PO.IVY: Had we, we would certainly turned it
over to you.

MR. CO.E: Your Honor, I understand discovery
imposed some obligations on the addressee of the discovery
to search their files, and especially when a specific
request is preseited as was the case by Separate Trial Staff
on June 12 for r=sponsive documents relating specifically to
the letters which had been uncovered and disclosed after the
close of discovery.

MR. EISEN: But this was a copy of a letter that
was appended to i judicial document. It wasn’t something
that was ordinarily in the files of the permittee.

JUDGE CHACHKIN: Well, the question is when did
you obtain this judicial document?

MS. PCLIVY: Well, Your Honor, the judicial
document has been in the files, but we did not notice the

Heritage Reporting Corporation
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letter in fact until this instant. We would certainly have
turned it over had we done so.

MR. COLE: May I ingquire which files it was in,
Your Honor?

MS. POLIVY: It was in our dead files.

MR. SI.BERMAN: Your Honor, may I just speak to
that?

JUDGE "HACHKIN: Yes.

MR. SI_.BERMAN: Yes, I had written to Mr. Eisen
when they appris=d us that letters that were produced on
June 11th had be=>n recently discovered, and I specifically
asked for documents that were incoming that were responded
to by letter tha: were supplied on June 1llth to Rainbow.
And T was advisel that they loocked at the files and they
couldn’t find th-=m.

Now, w= see they are introducing it as an exhibit
when it was ther= all along.

MR. EI3EN: The word "were there," Silberman,
needs some explanation. And, of course, he’s correct, that
is the procedure that we followed. And when I wrote back to
him I explained that Rainbow, the Rainbow principals had
accessed their files in Florida to look through any
correspondence taat they might have had that would have
included the letters covered by Mr. Silberman’s request.

This was found not there, but in counsel’s dead

Heritage Reporting Corporation
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files with regard to other documents that existed.

MS. POLIVY: And, Your Honor, I will --

JUDGE ('HACHKIN: Well, the question is why wasn’t
counsel’s dead f les also reviewed?

MS. POLIVY: Well, Your Honor, we did loock in our
files. The fact of the matter was that I did not look at
the attachments »f the amended complaint.

JUDGE “HACHKIN: You apparently didn’t. The
question is why 10t since you were under an obligation to
make a search?

MS. POLIVY: Because it did not occur to me, Your
Honor, that ther: would be any correspondence there. I did
not look at this until last night; in fact, until this
morning when Mr. Cole raised the question. I was unaware
that the letter -hat he had been seeking was there.

JUDGE CZHACHKIN: Well, Mr. Silberman, Mr. Cole,
you are absolutely right, these documents should have been
produced earlier. Counsel had an obligation to review all
the documents, and not just assume it’s not there.

The question is what relief do you want me to do?

MS. POLIVY: Well, the question is what damage
there was, Your Honor.

JUDGE CHACHKIN: Well, I am going to find out from
the parties what relief they are seeking now. But you are
absolutely right, counsel had an obligation, and the excuses

Heritage Reporting Corporation
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given is not sufficient, that they didn’t think it was
there. They had documents. They should have reviewed
everyone of the pages. If they reviewed it, obviously, the
document at all, they would have know about attachments to
it and they shou d have loocked for the attachments.

MS. PO.IVY: Your Honor, I reviewed the document
last night.

JUDGE T“HACHKIN: Well, I know you did, but the
question is why Jdidn’'t you review it at an earlier stage.

MS. POLIVY: Your Honor, I did not look at every
attachment of evary lawsuit that was filed by someone else.

JUDGE THACHKIN: Well, you found it important to
look for it last night. Then obviousgly you knew about its
existence.

MS. PCLIVY: I wasn’'t looking for correspondence,
Your Honor. I was looking for an amended complaint.

JUDGE CHACHKIN: I understand. But by looking at
the amended complaint, you should have been aware that there
were attachmentse, and looked at the attachments.

MS. PCLIVY: I'm sorry, I told the Court --

JUDGE CHACHKIN: I know you obviousgly didn’‘t do
it. The questior 1s what do the parties want to do.

MR. S_LBERMAN: Well, Your Honor, it seems that
the letter, page 18 is what we are referring to.

JUDGE CHACHKIN: All right, what do you --

Heritage Reporting Corporation
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MR. SILBERMAN: That letter is already in the
record because it’s been introduced by, I believe, Mr.Cole
on behalf of Press.

JUDGE ‘'HACHKIN: You brought it to my attention
and T agree with you counsel was wrong in not reviewing all
the material. She had an obligation under discovery
obligations to r=view all the material.

MR. SILBERMAN: The letter is already in the
record, Your Honor. So I think --

JUDGE THACHKIN: Well, what sanctions are you
seeking? You brought it to the Court’s attention. It’'s now
in the record. There is nothing to ---

MR. CCLE: And, Your Honor, I have to say that I
am surprised by this. I have not given a whole lot of
thought to it. But it seems to me that, first, Trial Staff
is correct. The particular letter in question is in the
record already so there is no real harm as far as that
document is concerned.

But the real question that now exists is whether
there are other documents that also haven’t been located,
that are sitting out there in some files that were either
overlooked or not searched or what have you, and at this
point we have absolutely no way of knowing that. And I
think that in 1light of what we have seen so far, it may be
appropriate to allow Press and the Trial staff to have

ieritage Reporting Corporation
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substantially greater access to the files of Rainbow so we
can make our own search without worrying about whether or
not documents ar- going to be overlooked or not found in an
appropriate manna=r.

JUDGE ZHACHKIN: What documents do you want to
look at?

MR. COLE: I have no clue, Your Honor. The fact
of the matter is I didn’t know the document that were turned
up by Rainbow or June 11 existed. I had asked for them, and
they should have been produced and they weren’t produced.
And then all of a sudden on June 11 they are produced. We
asked for more documents -- the trial staff asked for more
documents which were responsive, and we were told they
couldn’t be found, and all of a sudden this turns up and it
could have been found in their file.

MS. POLIVY: Mr. Cole, are you asking for access
too Renouf & Poi.ivy’s files?

MR. COLE: Wherever these files came from.

JUDGE CHACHKIN: Where did these files come from?

MS. POLIVY: In my file, Your Honor, in our dead
files.

JUDGE CHACHKIN: Well, do you have in your dead
files, do you have other matters relating to this dispute?

MS. POLIVY: Not that I know of, Your Honor.

MR. COLE: But, Your Honor, she didn’t know about

Heritage Reporting Corporation
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this one either until this morning or until last night.

MR. SIILBERMAN: One approach may be, Your Hénor, I
would suggest thit before we go forward and impose sanctions
or do something, is that have counsel for Rainbow
Broadcasting Company research her files, determine that she
has found nothing that comes within the scope of what’s been
requested, and then certify -- you know, just tell the Court
that she has found or has not found anything further, and
that would satisfy us.

MR. CCLE: Your Honor, I'm not sure that would
satisfy Press, civen the fact that we have requested Rainbow
to do a search :nitially in discovery, and have gotten no
responses. And then Trial Staff separately asked Rainbow on
June 12th to undertake a specific research with respect to
specific documents; gotten no responses. And now we are
finding out tha" the documents were apparently not reviewed
with any particilar thoroughness until last night.

Perhaos, Your Honor, what would be useful would be
if Ms. Polivy oojects to review of her files by opposing
counsel, if she could provide an index to Your Honor or
index to opposing counsel of materials in her files related
to Rainbow so that we could make at least a -- have some
clue as to what’s in there. And if there are documents
which appear tc us to be relevant, ask Ms. Polivy to produce
them to Your Hcnor to make sure there is no attorney/client

Heritage Reporting Corporation
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privilege problems, and then go forward at that point.

JUDGE HACHKIN: Any response, Ms. Polivy?

/MS. PO.IVY: Yes. We have gone from the fantastic
to the absurd, Your Honor. There is in our dead file an
amended complaint, to which there was attached something
that was already known to the opposite side. There is no
damage whatsocever. 1 apologize for any duty that we did not
meet. We made ¢ good faith effort to comply with all of the
discovery orders.' There i1s no warrant whatsoever for the
kind of burdensome, intrusive, wholesale tramping through
law firm files that Mr. Cole is suggesting.

MR. COLE: Your Honor, with respect to the
representation concerning their compliance with discovery, a
matter which was not brought to Your Honor’s attention arose
during the deposition of Leticia Jaramillo. As a threshold
question I show=d her the two document requests, which had
been propounded or directed to Rainbow by the Trial Staff
and by Press, and asked her if she had ever seen that. She
said no.

I then asked her if anyone had ever asked her to
search her files for any documents which might be responsive
to those requests. She said no.

I was surprised, but then there was a follow-up
question did she have any documents in her files. The
answer was no, and therefore I figured at that point it was

Heritage Reporting Corporation
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a harmless problem, although certainly problematic in my
view.
What we are hearing -- then when additional
documents surfaced on exchange date, it was increasingly
troublesome, and I am very troubled by this because this is,

you know, we have no way of knowing what else is in their

files.

MR. SI_BERMAN: Your Honor, may I just add a point
here?

I think what Ms. Polivy said would have a
different spin on it if we hadn’t had the June 11 -- I will

call it the June 11lth letter from counsel for Rainbow
Broadcasting Company saying they just found these letters
and they are going to introduce them into evidence. And I
responded by saying we want -- please provide us with the
incoming corresrondence and any related materials. I
believe that was the language I used in my letter.

With that being said, I think they had an
additional burden of making a more careful search since they
obviously have cverlooked that, and I believe that is what
they have said. And so I think that something more than
just "I have looked at my files" is required here.

MR. EISEN: Your Honor, may I say something?

JUDGE CHACHKIN: Yes.

MR. EISEN: I agree with Mr. Silberman. I think

{eritage Reporting Corporation
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there was a need for a heightened search for the documents
that were coverec by these letters that he described. But
the request for correspondence and other materials, that’s
true.

What came to mind immediately under the
circumstances was going to the permittee, asking the
permittee, askinjy Mr. Rey to access all correspondence files
that he had again, despite the fact that studies had moved
close, they were boxes, and he did. He did it during that
week and he did it again over the weekend. And he found
what he found, which was absolutely nothing.

This is not a document that appears in some
correspondence file. I am not denying the fact that Rainbow
Broadcasting Company had an obligation to make a good faith
effort to searcl. for those things that Mr. Silberman asked.
I think they did.

This wasg a document that was appended to an
amended complainat that was in Ms. Polivy’s dead files that,
frankly, althoujh it could have been covered by the request,
is something that really didn’t come to mind.

So if there is any element, vyou know, any
argument of bad faith, I hope you understand that that’s not
what happened; that there was a heightened search undertaken
by Mr. Rey perconally, and the thought that there was
something that exited in counsel’s dead file in a legal

Heritage Reporting Corporation
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document that was not part of the correspondence files just
never came to mindid.

MR. COLZ: Your Honor, if I might point out on
that, Press, in its initial document request, asked of
Rainbow to produce a number of matters out of the Rainbow
litigation in Miemi. Your Honor declined to order them to
do so, largely onr the representation that that matter had
been handled by ‘lorida counsel and not by Washington, D.C.
counsel who are n1ere. Therefore, I would have no -- I would
have no harder access than they would to get to the files.

As it turned out, as I’'m looking at this document
in front of me, Ms. Polivy was counsel of record, or was a
counsel of reco:rd in this amended complaint, which had been
exchanged this morning.

MR. SILBERMAN: Excuse me, Mr. Cole.

Lead counsel.

MR. COLE: Apparently lead -- well, she certainly
was the first person named on the amended complaint. And
now I gather she is advising the Court that she has dead
files which inalude -- which included at least this document
and possibly others.

So it is not accurate, I think, to suggest --

MS. POLIVY: Your Honor.

MR. COLE: -- that this is just a formal paper
that may have ended up in their files somehow. This

Heritage Reporting Corporation
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apparently was a document in which she participated in the
preparation, and is to which she -- I would have expected
her to be aware taat there was correspondence attached to
it. MS. POLIVY: Your Honor, as this question came up
before, I advisecd you on the complaint, we were not counsel.
Our name was put on it as a courtesy. We didn’t sign them.
We never saw these things before they were filed. We did
not participate.

You know, for Mr. Silberman to make a leap of
faith that we ar: lead counsel because somebody as a
courtesy put our name on first, it isn’'t true.

JUDGE CHACHKIN: Well, what I am going to do is
follow the suggestion of Mr. Silberman, namely, for counsel
to research her dead files.

MS. POLIVY: We will be glad to do so, Your Honor.

JUDGE CHACHKIN: And certify whether or not there
are any other relevant documents to be produced, and if so,
the documents siould be produced posthaste.

MS. POLIVY: I will be glad to make another search
for files, Your Honor. I will make a search of all the
attachments.

JUDGE CHACHKIN: All right, let’s proceed.

BY MS&. POLIVY:

Mr. Rey, would you take a look at page 137

A Of which document?

Heritage Reporting Corporation
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0 We were on Rainbow Exhibit 9.

That is a letter to you from Charles Sanford?

A Charles Sanford, that’s correct.
Q Can you tell us who Charles Sanford was?
A Charle:: Sanford was a vice president for Guy

Gannett in charge of leasing tower space at the time.
Q And wass this letter written to you before the

lease was signed®

A Yes, 1: was.
Q What was your understanding of this letter?
A This l=tter represented that they were negotiating

with other parti=s, and, again, on the representation that
there was only cne antenna slot at 1500 feet and one antenna
slot at 1400 feet, that it was going to be first come, first
serve, I made it clear that I wanted the 1500 foot antenna,
so he made it clear to me that it was first come, first
serve with respect to the 1500 foot antenna space, antenna
space.

JUDGE CHACHKIN: I am having difficulty
understanding the purpose of this inquiry.

MS. POLIVY: Well, Your Honor --

JUDGE CHACHKIN: There is litigation, civil
litigation. What does it have to do with --

MS. POLIVY: Mr. Cole asked Mr. Rey wasn’'t it true
that the litiga-ion was about that Rainbow didn’t want to

deritage Reporting Corporation
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share space with Press.

JUDGE (HACHKIN: Yes.

MS. POLIVY: And what this litigation is about is
the background o! exactly -- it wasn’'t a question of Rainbow
being greedy and not wanting to put press upon its same
tower site, 1t was a matter that that was the basis of the
lease in which Rainbow had paid half a million dollars in
rent before they went on the air to preserve their slot.

And that’s what :his goes to, and I think that in fact --

JUDGE “HACHKIN: How is that relevant.

MS. PCLIVY: Since the guestion was raised on
cross, we are entitled to show what the circumstances were.

JUDGE CHACHKIN: Well, the contention was made
that they had ar exclusive lease agreement which gave them
the right, sole right to use this particular slot.

MS. PCLIVY: Well, Your Honor, I think that the
contention is not simply that they had the sole right, but
that there was fraud in the inducement to that lease if they
did not have the sole right.

JUDGE CHACHKIN: As far as I know --

MS. POLIVY: And that, I think, is what is
gsignificant her:.

MR. CDLE: Your Honor?

JUDGE CHACHKIN: Well, the lawsuit didn’t contend
that there was fraud as far as I know.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

964

MS. POLIVY: Your Honor.

JUDGE CHACHKIN: Whatever it did it’s irrelevant.

MS. POIIVY: Well, can I ask the witness to turn
to page 8, please?

JUDGE (HACHKIN: I mean, there was a lawsuit which
obviously -- is "t still pending?

MS. POLIVY: It is not still pending. Gannett
settled the case with Rainbow.

JUDGE ZHACHKIN: But the end result, I assume, was
that they are boch sharing that slot.

MR. SILBERMAN: Excuse me.

May I just ask a question?

MS. PCLIVY: There was a settlement made, Your
Honor.

MR. SILBERMAN: Under numbering, there are numbers
at the top and the bottom,.

MS. POLIVY: The top numbers are the numbers for
the exhibit. They go consecutively.

MR. SILBERMAN: They are the governing numbers.

MS. POLIVY: They are the governing numbers, yes.

MR. SILBERMAN: Okay, thank you.

JUDGE CHACHKIN: It seems to me let’s not retry
the litigation which is not before me.

MS. FOLIVY: Your Honor, I am not trying to retry
the litigation.

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

965

JUDGE CHACHKIN: Which is not before me, which is
before the court.

Go ahead.

BY MS. POLIVY:

Q Mr. Rey, turn your attention to paragraph 30 on
page 8.

Is that statement true and correct, to the best of
your knowledge?

MR. COLLE: Objection. Irrelevant.

JUDGE ~HACHKIN: Wait a minute. What is it that
we’'re talking about now?

MS. POLIVY: Page 8 of Exhibit 9.

JUDGE CHACHKIN: Page 8 of Exhibit 97

MS. PCLIVY: Eight, top of the page.

JUDGE CHACHKIN: 1Is what statement true and
correct?

MS. POLIVY: Paragraph 30 explains.

MR. COLE: And, Your Honor, I object on the basis
of relevance.

MR. SILBERMAN: The Separate Trial Staff also
objects to the relevance.

MS. EFOLIVY: Well, Your Honor, you cannot allow
cross-examination, it seems to me, on the question of
whether or not the tower litigation was in effect voluntary
on Rainbow’s part because it just didn‘'t want to share tower
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